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Surprise bills can arise when patients 

lack choice 

Where they come 

from

Why

Emergency situations • ED physicians OON at INN facility

• Ambulance dispatched is OON

• Closest emergency facility is OON

Nonemergency care 

at an in-network 

facility

• Surgery at INN facility with INN surgeon may 

include an OON anesthesiologist, radiologist, 

pathologist, assistant surgeon, or other 

specialist

• OON hospitalist provides care at INN facility
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Surprise bills are common

51%

19%

9%

22%

Ambulance Services Emergency

Department

Elective inpatient

care

Emergency

Department

Percentage of Visits Leading to a 

Potential Surprise Out-of-Network Bill

(Cooper and Scott Morton 2016)

(Garmon and Chartock 2017)

Source: Garmon and Chartock 2017; Cooper and Scott Morton 2016

Note: For the Garmon/Chartock figures, 19% represents the % of outpatient ED cases, including those to an OON ED, that could result in a potential 

surprise balance bill.



This reflects strategic 

behavior…but not by all 

providers

• Majority of hospitals have 

very low out-of-network ER 

billing rates. At 15% of 

hospitals, at least 80% are 

balanced billed

• When one ER staffing 

company – EmCare –

contracts with a hospital →

Out of network bills jump 

80%
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Source: Cooper, Scott Morton, and Shekita, 2019
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Physicians most commonly involved in 

surprise billing have the highest billed charges 

relative to Medicare rates

Ratio of Charges to Medicare Allowed Amounts by Physician Type, 2016

Median 20th

Percentile

80th

Percentile

Anesthesiology 5.51 2.52 11.08

Emergency Medicine 4.65 2.79 7.50

Diagnostic Radiology 4.02 2.64 8.03

Pathology 3.43 2.25 5.10

All Other Specialists 2.27 1.46 4.01

All Primary Care 2.03 1.39 3.54

Source: Analysis of Medicare Provider Utilization and Payment Data: Physician and Other Supplier Public Use Files, calendar year 2016
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This market failure affects all patients 

through high in-network rates    

Average contracted commercial payment rates:

• Anesthesiologists ≈ 350% of Medicare

• Emergency Medicine ≈ 300% of Medicare

• Radiologists ≈ 200% of Medicare

• Average across all physicians ≈ 125% of Medicare

Results in higher premiums for all

commercially-insured

Sources:  Stead and Merrick 2018; Trish et al. 2017; MedPAC 2017.
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Key Elements of a Comprehensive 

Solution

Take patients out of the middle

• They should not have to initiate action

Be comprehensive

• Broader than emergency

• All types of health plans

Avoid policies that increase health spending
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Billing Regulation

Three parts

• Prohibit balance billing

• Insurers treat OON care as in-network

• Set a minimum OON payment standard

Establishing the limit

• Do not base on billed charges

• Avoid basing limits on current contracted rates

‒ Already way too high

• Little risk of setting limit too low

• Uneasy about arbitration, but same considerations apply
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Contracting Regulation

1. Prohibit emergency & ancillary clinicians from independent billing

• Emergency and ancillary clinicians contract with facilities – not health plans

• Services get bundled into facility rate negotiated between facility and health plan

‒ Analogue to nurses

2. Network matching

• As a condition of working at a facility, require emergency & ancillary clinicians to contract with 

all the same health plans as the facility

Potential for a real market
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If You Find Yourself In A Deep Hole ...
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o Step 1: Stop 

digging

High 

Prices 

Paid to 

Providers

High 

Admin 

Costs



What’s A Fair Hourly Rate for an Emerg Dept Physician?

Based on CPT 99284 (ED visit, high 

severity), assuming 6906 wRVUs per 2000 

hours worked 

(https://www.beckershospitalreview.com/

compensation-issues/2015-physician-

compensation-work-rvu-by-

specialty.html). 

Sources:

Median hourly wage: 

https://www.bls.gov/oes/current/oes_nat.

htm

Medicare allowed amount, and mean 

billed charges: 

http://www.cms.gov/apps/ama/license.a

sp?file=https://downloads.cms.gov/files/M

edicare-National-HCPCS-Aggregate-

CY2016.zip

ED physician income: 

https://www.acepnow.com/article/emer

gency-physicians-2016-2017-

compensation-report-shows-lack-

standardization-specialty/

Commerical in- and out-of-network rates: 

Pelech, D. (2018). An Analysis of Private-

Sector Prices for Physicians’ Services 

(Working Paper 2018-01). Retrieved from 

https://www.cbo.gov/system/files/115th-

congress-2017-2018/workingpaper/53441-

workingpaper.pdf

Median and 75th percentile billed 

charges: Bai, G., & Anderson, G. F. (2017). 

Variation in the Ratio of Physician Charges 

to Medicare Payments by Specialty and 

Region. JAMA, 317(3), 315. 

doi:10.1001/jama.2016.16230
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https://www.cbo.gov/system/files/115th-congress-2017-2018/workingpaper/53441-workingpaper.pdf


Tradeoffs from Provider Perspective
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Patient Volume

In-networkOut-of-network

Balance Bill

Easier Collections
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Out-of-network Guardrail
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Surprise Billing and Out of Network Cap Proposals

Key Issues

• Surprise Billing Contexts Only vs. All Out-of-Network 

Rates

• Rate Capping vs. Rate Setting

• National Backstop to Prevent Provider Migration

• Econ Theory: Provider Out-of-Network Potential ➔ In-

Network Rates
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Surprise Billing and Out of Network Cap Proposals

Federal Budget Impact



Surprise Billing and Out of Network Cap Proposals

Background

DRAFT: Out-of-Network and Emergency Services Rate Cap Proposals

Assumed Average Billing Rates Relative to Medicare

Anesthesiologists 300%

Emergency 250%

Radiology 200%

Pathology 175%

  Category Average 244%

Primary Care Physicians 100%

Non-Primary Specialists 150%

All Physicians 133%

Other Professionals 100%

Hospitals 190%


